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capabilities, are needed to support California’s efforts to increase use of renewable resources
a part of an overall effort to reduce GHG emissions from the electricity sector.

EHC nevertheless asserts that the project “will cause a net increase in greenhouse gas
emissions.” EHC further argues that staff appears “disingenuous” in its conclusion that the
proposed project’s greenhouse gas emissions will not cause a significant impact on GHG
emissions, again making an unsupported claim that staff’s conclusion is “speculative” and
“contrary td the available evidence.” EHC’s position essentially ignores how the electricity
system operates to meet load, the order in which facilities are dispatched, and the programmatic
approach currently under development pursuant to the AB 32 regulations that will address both
the degree of electricity generation emissions reductions, and the method by which those
reductions will be achieved. That regulatory approach will presumably address emissions not
only from the newer, more efficient, and lower emitting facilities licensed by the Commission,
but also the older, higher-emitting facilities not subject to any GHG reduction standard that the
Energy Commission could impose.

There is substantial evidence in the record to demonstrate the thoroughness of staff’s
GHG analysis under CEQA. Staff’s analysis provides more than enough information to support a
decision that intelligently takes account of the proposed project’s environmental consequences,
specifically as to GHG emissions.

6. There is No Need to Supplement and Recirculate the FSA.

EHC has suggested that the FSA must be revised to conclude that the proposed project’s
impacts are significant, and to propose mitigation. As revised the FSA, according to EHC, must

then be recirculated for additional agency review and public comment. The Commission should

3Exhibit 200, ch. 4.1, p.55
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decline EHC’s request to take these unnecessary steps, as there is a sufficient record to
substantiate staff’s conclusions and recommendations.

Public Resources Code § 21092.1 provides: “When significant new information is added
to an [EIR] after notice has been given pursuant to section 21092 and consultation has occurred
pursuant to Sections 21104 and 21153, but prior to certification, the public agency shall give
notice again pursuant to section 21092, and consult again pursuant to Sections 21104 and 21153
before certifying the [EIR].” Under the CEQA Guidelines, “New information added to an EIR is
not ‘significant’ unless the EIR is changed in a way that deprives the public of a meaningful
opportunity to comment upon a substantial adverse environmental effect of the project or a
feasible way to mitigate or avoid such an effect ....” (Cal. Code Regs. tit. 14, § 15088.5.)

Examples of “significant new information” include information of: (1) a new significant
environmental impact form the project or from a newly proposed mitigation measure; (2) a
substantial increase in an environmental impact already identified; and (3) a feasible alternative
or mitigation measure that is considerably different from any already analyzed. (/bid.) None of
these examples apply in this case. A fourth example is a situation where the draft EIR is “so
fundamentally and basically inadequate and conclusory in nature that meaningful public review
and comment were precluded.” (/bid.) This is also not the situation here where extensive
analyses were done by the staff and others in a multitude of technical areas. The fact that EHC
takes issue with the conclusions of staff’s analysis in one or more technical areas, including
staff’s discussion of GHG emissions, does not warrant recirculation of the FSA even assuming
its equivalence to a draft EIR. As the Guidelines states, “Recirculation is not reuired where the

new information added to the EIR merely clarifies or amplifies ... an adequate EIR.” (/bid.)
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Basically, what EHC argues for is amplification of the staff’s description and claims regarding
system-wide effects of adding a new peaking facility.

In Joy Road Area Forest and Watershed Association v. California Department of
Forestry, 142 Cal. App.4™ 656, significant new information about impacts, mitigation measures,
or alternatives was added to a Timber Harvest Plan without notice or recirculation as required by
Public Resources Code § 21092.1. Here, there is no significant new information to be added to
the FSA, nor is there any indication that additional information would change staff’s analysis and
conclusions. The FSA is a comprehensive analysis of the project’s impacts in multiple technical
areas and has, in fact, engendered meaningful public review and comment as intended under
CEQA. There is no evidence to support that the proposed project’s system-wide impacts are
significant, that further mitigation is warranted, or that the FSA should be supplemented.

7. The Proposed Project Furthers the State’s Efforts to Reduce GHG Emissions

The proposed project promotes the state’s efforts to increase electrical generation
efficiencies and reduce the amount of natural gas used by electricity generation and, thus,
greenhouse gas emissions.”” As the 2007 Integrated Energy Policy Report (CEC 2007a) noted:

New natural gas-fueled electricity generation technologies offer efficiency,
environmental, and other benefits to California, specifically by reducing the
amount of natural gas used—and with less natural gas burned, fewer greenhouse
gas emissions. Older combustion and steam turbines use outdated technology that
makes them less fuel- and cost-efficient than newer, cleaner plants.... The 2003
and 2005 IEPRs noted that the state could help reduce natural gas consumption
for electric generation by taking steps to retire older, less ef

ficient natural gas power plants and replace or repower them with new, more
efficient power plants.

The 2007 Integrated Energy Policy Report identifies natural gas generation as a
“complementary strategy to meet greenhouse gas emission reductions.” Peaking facilities, such

as the proposed project, with their quick-start capabilities, are integral to supporting increased

*"Exhibit 200, ch.4.1, p.54
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use of renewable resources. They provide system stability to integrate new renewable generation,
and help displace imported coal generation, which has much higher GHG emissions.*®

Thus, in the context of the Energy Commission’s Integrated Energy Policy Report, the
CVEUP’s replacement of the existing plant furthers the state’s strategy to promote efficiency and

reduce fuel use and GHG emissions.

ENVIRONMENTAL JUSTICE

A. The Proposed Project is Consistent with Environmental Justice Principles.

The proposed project would not cause any unmitigated significant adverse environmental
impacts in any of the relevant technical areas analyzed in this case. It would, therefore, not cause
any “high and adverse” effect that falls disproportionally on any population.

1. The Proposed Project Would Cause No Sienificant Adverse Environmental Impact

Environmental justice impacts are identified when a minority and/or low-income
population is found to be disproportionally affected by “high and adverse” impacts from the
project when compared to the overall pc’>pulation.39 An environmental justice issue would be
identified only if an unmitigated significant adverse environmental impact were identified that
affects the identified minority or low income population.

EHC claims that “most of the Project’s impacts will fall on the residents” of the
community, but fails to identify a single unmitigated significant impact from the project.

The CEQA Guidelines define a "significant effect on the environment" as a “substantial,
or potentially substantial, adverse change in any of the physical conditions within the area

affected by the project.” Cal Code Regs,, tit.14, §15382. EHC’s analysis does not acknowledge

*¥Exhibit 200, ch. 4.1, p.55
% Executive Order 12898 of February 11, 1994
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the relevant legal standards, and urges the Commission to apply a broad and overreaching
approach that has no legal justification.

2. EHC’s Analysis Does Not Apply the Relevant Baseline

CEQA Guidelines Section 15125(a) requires an environmental impact report to “include
a description of the physical environmental conditions in the vicinity of the project, as they
exist...at the time environmental analysis is commenced, from both a local and regional
perspective. This environmental setting will normally constitute the baseline physical conditions
by which a Lead Agency determines whether an impact is significant.” (Cal.Code Regs., tit.14,
§ 15125, subdiv. (a), [Emphasis added]). “A baseline figure must represent an environmental
condition existing on the property prior to the project.” Save Our Peninsula Committee v.
Monterey County Bd. of Supervisors, supra. Here, the baseline used by EHC regarding
environmental justice fails to include the existence of the peaking power plant. As such, the
baseline figure used by EHC does not represent the environmental conditions existing on the

property.

3. Staff’s Public Health Analysis Shows no Unmitieated Significant Adverse Impact

In conducting the Public Health analysis for both cancer risks and non-cancer health
effects, staff assumed worse-case scenarios. Staff’s analysis utilized simplified assumptions that
were intentionally biased towards the protection of public health. *

Staff calculated the highest levels of pollutants that could be emitted from the source, and
assumed maximum possible levels of exposure to members of the public.*' The analysis
employed by staff was “designed to overestimate the public health impacts from exposure to

emissions. In reality it is likely that the actual risks from the project will be much lower than the

“0 Exhibit 200, chapter 4.7, p.3
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risks estimated by the screening level assessment.”™? The emissions from the construction and
operation of the proposed project would be at levels that do not require mitigation beyond the
specific emission control measures as recommended in the Air Quality and Waste Management
sections of the Final Staff Assessment.*

Specifically as to the risk of asthma rates, staff found that “the proposed CVEUP would
have an insignificant impact on existing asthma rates in the surrounding area.”™ Despite staff’s
identification of an environmental justice population, there are no unmitigated stgnificant

adverse impacts in the area of Public Health that would raise an environmental justice issue,

CONCLUSION
The Chula Vista Energy Upgrade Project, if subjected to the conditions of certification
recommended by staff, would comply with all applicable LORS and would not result in any
significant adverse environmental impacts. Therefore, staff recommends that the Commission
grant the license to the Chula Vista Energy Upgrade Project, subject to the conditions of
certification as recommended by staff.
Staff respectfully urges the Committee to adopt staff’s recommendations for Conditions
of Certification for the Chula Vista Energy Upgrade Project.
DATED: November 19, 2008 Respectfully submitted,
KEVIN W. BELL
Senior Staff Counsel
California Energy Commission
1516 9™ Street
Sacramento, CA 95817

Ph: (916) 654-3855
c-mail: kwbell@energy.state.ca.us

2 Exhibit 200, chapter 4.7, p.3
* Exhibit 200, chapter 4.7, p.16
* Exhibit 200, chapter 4.7, p.16
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FINDINGS AND CONCLUSIONS

The Briefing Order of October 10 encouraged the parties to draft proposed findings and
conclusions for each issue addressed in their briefs. Staff submits the following proposed

findings and conclusions regarding the substantive disputed issues:

LORS
The Conditions of Certification, if implemented by the project owner, will ensure that the project
will be designed, sited, and operated in conformity with applicable local, regional, state, and

federal laws, ordinances, regulations, and standards.

The evidentiary record establishes that no feasible alteratives to the project, as described during
these proceedings, exist which would reduce or eliminate any significant environmental impacts

of the mitigated project.

CEQA

The Conditions of Certification will ensure protection of environmental quality and assure
reasonable safe and reliable operation of the facility. The Conditions of Certification will further
assure that the project will neither result in, nor contribute to, any significant direct, indirect, or

cumulative adverse environmental impact.
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ENVRONMENTAL JUSTICE

Compliance with all Conditions of Certification will ensure that no unmitigated significant
adverse impacts will result from project-related activities. Since all potential impacts from the
project would be mitigated to less than significant, no population, including the identified

environmental justice population, would be disproportionally impacted by the project.
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